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NEW YORK CASE UNDERCUTS AGREED

DEADLINES FOR COMPLAINTS ABOUT FUNDS

TRANSFERS

RANDALL D. QUARLES

The New York Court of Appeals recently held that bank account agreements
cannot shorten the one-year period under UCC Article 4A for customers’ reports
of unauthorized wire transfers. This article shows that the decision is inconsis-
tent with the governing Article 4A provisions and the UCC’s freedom-of-con-

tract principles.

Two customers go to the same bank on the same day to dispute
allegedly improper $100,000 debits that were made 61 days earlier in
each of their accounts.  They have identical deposit agreements with

the bank.  But in the wake of a new decision by New York’s highest court, if
one of the transactions was a wire transfer and the other was a check, the cus-
tomers may well leave the bank with very different results.

The New York Court of Appeals announced in Regatos v. North Fork
Bank1 that it will not allow banks and their customers to agree to their own
deadlines for objections to unauthorized funds transfers,2 even though they
have long been able to do just that for reports of forged or altered checks.3

Under Regatos, if the deposit agreement in the above scenario requires objec-
tions to account debits within 60 days after notice, for example, the customer
complaining about a check on the 61st day may be a day late and $100,000

Mr. Quarles, a member of Waller Lansden Dortch & Davis, LLP, represents banks
in a wide range of litigation. He can be reached at randall.quarles@
wallerlaw.com.
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short.  For the customer complaining about a wire transfer, though, the 60-
day deadline is meaningless.  The customer could have waited a full year
before letting the bank know that anything was wrong with the transfer.4

The immediate effect of Regatos is to invalidate contractual deadlines for
complaints about funds transfers that are governed by New York’s version of
Article 4A of the Uniform Commercial Code (the “UCC”).  But the case
could have a far broader impact as courts elsewhere look for guidance in
applying other states’ codifications of Article 4A or the Federal Reserve
System’s Regulation J, which incorporates Article 4A for more than $1 tril-
lion in Fedwire transfers each day.5 Many funds-transfer agreements and
general account agreements require bank customers to report problems much
more quickly than the one-year period contained in Article 4A itself.6 Such
contract terms have been routinely enforced for reports of forged or altered
checks, which are governed by UCC Article 4.7 If the agreed deadlines are
toothless under Article 4A, however, banks may be exposed to funds-transfer
claims for a longer period after the transactions.

In a second major holding, Regatos also declared that the time for an
objection to a funds transfer does not start running until the customer
receives “actual notice” of the transaction.8 This “actual notice” rule applies
even if the customer has asked the bank to hold account statements for later
inspection and then dawdles for months before going to the bank to look at
them.9

In both of the above holdings, Regatos contravenes the letter and the spir-
it of the UCC by impairing the freedom of contract of the parties to a bank-
ing relationship.  This article examines the combination of faulty statutory
construction and skewed policy considerations that led the New York court
awry.

THE ARTICLE 4A DEBATE

Many in the nation’s banking sector awaited Regatos with high interest in
the wake of mixed results from the only three other reported decisions that
had addressed the agreed-notice issue for funds transfers.10 Two of those deci-
sions were federal court installments in the same Regatos dispute, before the
UCC question was certified to the New York Court of Appeals.  The United
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States District Court for the Southern District of New York foreshadowed
the state court’s ultimate holding by concluding that an account agreement
cannot vary the time allowed by Article 4A.11 On the appeal from the district
court’s judgment, the United States Court of Appeals for the Second Circuit
tilted distinctly toward the no-variance view but certified the question to the
New York state court.12 Weighing in on the other side of the issue, in 2002
the Minnesota Court of Appeals declared in Steffes v. Heritage Bank NA
Willmar that an account agreement can shorten the one-year period under
Article 4A for complaints about wire transfers.13 Commentators on the sub-
ject have been ambivalent.14

The problem arises from the interplay of several sections of UCC Article
4A and Article 1.  Section 4A-505 is a “statute of repose” that gives a cus-
tomer one year in which to object to an unauthorized or misdirected trans-
fer after receiving notice of the transaction.15 If the customer fails to report
a problem to the bank within this one-year period, “the customer is preclud-
ed from asserting that the bank is not entitled to retain the payment” for the
transfer.16

Two other UCC provisions appear on their face to permit the parties to
a banking relationship to set their own deadlines.  Section 4A-501(a) states:
“Except as otherwise provided in this article, the rights and obligations of a
party to a funds transfer may be varied by agreement of the affected party.”
Also, a general provision in UCC Article 1 provides that, with certain excep-
tions that are not pertinent here, “[t]he effect of provisions of [the UCC]
may be varied by agreement.”17 Based on comparable language in Article 4,
which governs account deposits and collections other than funds transfers,
banks have successfully enforced contractual deadlines that shorten the statu-
tory one-year time period for reports of forged or altered checks to 60, 30 or
even 14 days.18 

For the three courts involved with Regatos, though, the rub comes in
other Article 4A sections that define authorized transfers and require banks
to refund payments for unauthorized transfers.19 In particular, Section 4A-
204(a) requires a bank to refund to its customer the principal of any payment
for an unauthorized transfer “to the extent the bank is not entitled to enforce
the payment.”20 The customer also is entitled to receive interest on the sum
if the customer exercises ordinary care in determining that the transfer was
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not authorized and reports it to the bank “within a reasonable time not
exceeding 90 days after the customer received notification from the bank”
about the transaction.21 Section 4A-204(b) permits parties to agree to less
than 90 days as a “reasonable time” for purposes of the right to interest.22  The
statute, however, concludes with this caveat:  “but the obligation of a receiv-
ing bank to refund payment as stated in subsection (a) may not otherwise be
varied by agreement.”23

As the Second Circuit opined in its contribution to the Regatos trilogy,
“the dispute seems to turn on whether the variance [of the one-year period in
Section 4A-505] is a variance of the bank’s refund obligation, or merely a
variance of the time by which the customer must assert that obligation.”24  If
a contractual deadline is deemed to alter a bank’s duty to pay back its cus-
tomer, then the last clause in Section 4A-204(b) forbids it.  If reducing the
one-year reporting period is not a substantive change in the bank‘s underly-
ing refund obligation, however, then one would think that Section 4-A-501
“would allow the parties to shrink the temporal window in which the sender
can demand a refund.”25

THE REGATOS OPINIONS

The facts of Regatos were somewhat unusual in several respects.  The
plaintiff, Regatos, lived in Brazil.  He opened a deposit account with
Commercial Bank of New York, the predecessor to defendant North Fork
Bank.  His account agreement required him to report “any irregularity” no
more than 15 calendar days after an account statement was “first mailed or
available” to him.26 Regatos typically ordered wire transfers from his home
by telecopying a payment order to the bank’s representative in Brazil.  The
order would then be confirmed by telephone.  His monthly account state-
ments reflected wire transfers, but he did not receive a separate notice for
each such transaction.  Also, by either explicit or tacit agreement, the bank
held his monthly account statements and sent him information only at his
request.  Over a period of several years, Regatos intermittently requested and
received extracts from his account statements.

The bank transferred $450,000 from the account in March 2001 and
another $150,000 in April 2001 after receiving payment orders that it
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believed to be from Regatos.  Whether the bank’s representative called
Regatos about the orders was disputed.  He did not review account informa-
tion for the pertinent period until August 9, 2001, which was four to five
months after the account statements became available.  Upon seeing the
entries for the two March and April transfers, he informed the bank that he
had not authorized them.  The bank refused to refund the $600,000, and
Regatos sued.

The United States District Court for the Southern District of New York
stated three key grounds for denying the bank’s motion for summary judg-
ment.  First, the court held that, while “[n]othing in [4A-505] explicitly pro-
hibits the one year notice provision from being varied by agreement,” the
provision nevertheless “strongly implicates the invariable right of refund pro-
vided by Sections 4-A-202 and 4-A-204.”27 Second, the district court con-
cluded that the contractual 15-day deadline was unreasonable and unen-
forceable as a matter of law even if the one-year period could be shortened
by agreement.28 Third, the court held that regardless of whether the con-
tractual or the statutory time period applied, Regatos gave a timely report to
the bank after he received actual notice of the transfers.29 Section 4A-204(a)
provides that a customer must notify a bank within a reasonable time after
the customer “received notification” of a transfer.  The district court con-
cluded that Section 4A-204(a) thereby mandates actual notice, and subsec-
tion (b) precludes any variance in the notice requirement even if the cus-
tomer agreed that the bank would hold statements for later inspection.30

The case proceeded to trial in the district court, where the jury returned
a verdict against the bank for $600,000 plus interest.  On appeal the Second
Circuit expressed its own skepticism about varying the one-year period in
Section 4A-505.  The appeals court quoted a treatise for the view that
“‘Section 4-A-505 should not be interpreted to allow what cannot be done
by agreement under 4-A-204.’”31 Although the court remarked that “we
might find this analysis determinative,” it nevertheless elected to certify the
question to the New York Court of Appeals as a matter of first impression
under New York law.32

Responding to the Second Circuit, the seven judges on the New York
Court of Appeals held unanimously that neither the one-year time period in
Section 4A-505 nor the “received notification” requirement in Section 4A-
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204(a) can be varied by agreement.33 The state court basically combined
Section 4A-505 and 4A-204 into one, calling the Section 4A-505 repose peri-
od “essentially a jurisdictional attribute of the ‘rights and obligations’” refer-
enced in Section 4A-204(b).34 Therefore, the court concluded, “[t]o vary the
period of repose would, in effect, impair the customer’s [S]ection 4-A-204(1)
right to a refund, a modification that [S]ection 4-A-204(2) forbids.”35

The Court of Appeals grounded its rationale primarily on the court’s view
of the underlying policy goals of Article 4A rather than on statutory language:

In context, the policy behind article 4-A encourages banks to adopt
appropriate security procedures.  Only when a commercially reasonable
security procedure is in place (or has been offered to the customer) may
the bank disclaim its liability for unauthorized transfers (UCC 4-A-202).
Permitting banks to vary the notice period by agreement would reduce
the effectiveness of the statute’s one-year period of repose as an incentive
for banks to create and follow security procedures.

. . . .

Article 4-A was intended, in significant part, to promote finality of bank-
ing operations and to give the bank relief from unknown liabilities of
potentially indefinite duration (see Banque Worms v. BankAmerica
International, 77 N.Y.2d 362, 371 [1991]).  This legislative purpose does
not suggest that those interests alter (or should alter) the statute’s fine-
tuned balance between the customer and the bank as to who should bear
the burden of unauthorized transfers.36

On the “received notification” issue, the state court concluded that
“[j]ust as the one-year notice limitation is an inherent aspect of the cus-
tomer’s right to recover unauthorized payments, the actual notice require-
ment provides the bedrock for the exercise of that right.”37 Based on “policy
arguments” and “an eye toward business realities and the predictable conse-
quences of legal rules,” the court declared that it would not countenance any
arrangement where “crucial information could be sitting in the bank’s pos-
session for weeks, awaiting discovery by the customer” while the notice peri-
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od runs.38 Consequently, “[e]ven where customers enter ‘hold mail’ agree-
ments with their banks, the actual notice rule still applies.”39

A DIFFERENT RESULT IN STEFFES

Missing from the three Regatos opinions is any mention of the opposite
result that the Minnesota Court of Appeals reached in Steffes v. Heritage Bank
NA Willmar.40 Unfortunately for banks, what is missing from Steffes is a per-
suasive analysis of the interrelationship between Sections 4A-501, 4A-505
and the no-variance language in Section 4A-204 and other sections.  Indeed,
Steffes does not mention Section 4A-204 or its no-variance provision.

The Minnesota appellate court in Steffes enforced a 30-day notice provi-
sion in a bank agreement.  The plaintiffs were a group of investors who had
backed a corporation’s plan to produce an electric car.  The corporation’s sole
shareholder directed the defendant bank to wire $1.3 million from the desig-
nated investment account to an account at a different bank.  The investors
learned about the transfer within about four months but did not notify the
bank that had held the investment account.  They sued the bank almost five
years later.  Although they had signed a signature card when the account was
opened, the investors contended that they were not bound by the account
agreement.  Nevertheless, the trial court granted summary judgment in favor
of the bank on the ground that the challenged transfers were not reported with-
in the account agreement’s 30-day notice period.  The trial court relied on the
variation-by-agreement provision in Article 4.41 The three-judge panel of the
Minnesota Court of Appeals affirmed the judgment, but on the basis of Article
4A rather than Article 4 because the disputed transactions were funds trans-
fers.42 The appeals court saw no reason to treat contractual deadlines differently
under Article 4A, but it offered only this short explanation:

Like [UCC] Article 4, Article 4A also provides that the parties may vary
by agreement “the rights and obligations of a party to a funds transfer.”
Minn.Stat. § 336.4A-501 (2000). The 30-day limitation period in the
account agreement therefore time-barred Steffes’s conversion claim.43

In addition to the absence of a careful analysis of Sections 4A-505 and
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4A-204, another weakness of Steffes is that the holding on the agreed-varia-
tion issue may be mere dicta.  The opinion notes that either the account
agreement’s 30-day notice requirement or the one-year period in Article 4A
barred the investors’ claims.44 Therefore, it was not necessary for the court to
decide whether the statutory deadline could be varied by agreement.45

CRITIQUE, PART I

Notwithstanding its superficial treatment of the subject, Steffes
announced the correct result under a fair reading of the UCC.  The statuto-
ry scheme expressly reserves to parties the right to agree to vary “the effect of
provisions” of the UCC46 or “the rights and obligations of a party to a funds
transfer”47 except where otherwise provided.  Section 4A-505 does not oth-
erwise provide that its one-year period cannot be varied by agreement.

The federal district court and the New York Court of Appeals advanced
various arguments to justify their conclusions, but none survives scrutiny.
One of the weakest arguments was the district court’s preoccupation with the
placement of Section 4A-505 in the “Miscellaneous Provisions” section of
Article 4A rather than in the sections that “prescribe the substantive obliga-
tions and rights of parties to a funds transfer.”48 The district court inferred
from the location of Section 4A-505 that it cannot be varied because Section
4A-501 permits changes only to the “rights and obligations of a party.”49

There is no reason, though, why a “miscellaneous provision” cannot pertain
to the rights or obligations of bank customers.  Section 4A-505 pertains to
the obligation of a customer to notify a bank within a certain time period.
Section 4A-501(a) is also in the “Miscellaneous Provisions” portion of Article
4A, and it definitely states the rights of parties to vary Article 4A’s terms by
agreement.  The district court also overlooked Section 1-102(3) and its broad
authority for agreements varying the effect of “provisions” of the UCC.  If,
as the district court insisted, Section 4A-505’s designation as a “miscellaneous
provision” were significant, then Section 1-102(3) would allow such a “pro-
vision” to be varied by agreement even if Section 4A-501 did not apply.50

The district court further asserted that the UCC’s drafters expressly indi-
cated which of the code’s statutes of repose are subject to modification.  That
is not correct.  The one-year notice period in Section 4-406(f ) for reports of
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forged or altered checks is, like Section 4A-505, a statute of repose.51 The
UCC does not expressly state that the Section 4-406(f ) repose period can be
modified, but courts overwhelmingly have held that parties are at liberty to
do so.52 State and federal courts in New York are among those that have read-
ily enforced bank agreements which substantially reduced the one-year notice
period in Section 4-406(f ) for reporting forged or altered checks.53

What the district court seemed to forget is that the authority to vary by
contract, as declared in Sections 1-102(3) and 4A-501(a), applies unless there
is a stated exception elsewhere in the UCC.  The two sections do not exclude
statutes of repose from their scope, and their plain language does not require
that any additional authority for a variance be stated in other sections.  In
short, it is immaterial whether other time provisions expressly state that they
can be varied.  The determinative question is whether a UCC time provision
affirmatively prohibits variation by agreement.  Section 4A-505 does not con-
tain such a prohibition.54

Similarly, the policy considerations advanced by the New York Court of
Appeals cannot be reconciled with the UCC drafters’ explicit declaration that
“freedom of contract is a principle of the Code.”55 The Court of Appeals
chose to subordinate that announced principle to the court’s own view of the
appropriate policy for allocating responsibilities for funds transfers and
objections.  In the process, the court disregarded what the UCC sections at
issue actually say.  Section 4A-204’s only reference to a time element is the
variable 90-day period for determining an entitlement to interest.  No dead-
line is built into the receiving bank’s “obligation…to refund payment” that is
invariable under Section 4A-204(b).  Section 4A-505 does state a deadline
for objections to funds transfers, but it does not prohibit variation of the
deadline by agreement.  To reach its result, therefore, the Court of Appeals
read into Section 4A-204 an invariable deadline component that is not there,
and it read into Section 4A-505 a no-variance provision that is not there.56

Regatos also creates an incongruous situation where a deposit agreement
can afford an individual consumer only weeks or a couple of months to
report a forged check that is governed by Article 4, but the same time limit
cannot be applied by agreement to sophisticated business customers who
order funds transfers governed by Article 4A.  By way of illustration, in one
New York case an individual depositor missed a 30-day contractual deadline



170

BANKING LAW JOURNAL

and lost his chance to recover for an altered check.57 Under Regatos, if the
depositor had been a business customer complaining about an unauthorized
funds transfer, he could have procrastinated for a year before demanding
reimbursement.  Nothing in the policies underlying the UCC in general or
Article 4A in particular warrants such radically different treatment of debits
for checks as opposed to wire transfers.  As one commentary suggests, “the
policy arguments in favor of freedom of contract are probably stronger for
wires” than for checks.58

At the core of the Regatos holdings is the assumption, or presumption, that
a notice period is central to the UCC’s apportionment of liability between
banks and customers.  Courts that have addressed the notice provisions for
checks under Article 4 have considered and rejected the same theory.  The
Virginia Supreme Court, for example, held that contractual deadlines do not
affect either the basis for a bank’s liability under the UCC or the recoverable
damages.  Thus, even though they set a tighter schedule, such provisions “do
not alter the scheme of liability between banks and their customers.”59

The New York Court of Appeals would have done well to follow the
solid analysis of a lower court in that state, which enforced a two-week notice
requirement for forged checks after examining the fundamental policies and
purpose of the UCC with regard to banks and their customers.  The lower
court explained that, so long as contractual time provisions are reasonable
and otherwise conform to the requisites of contract law, they “have been rou-
tinely accepted in the banking relationship, usually without extensive analy-
sis.”60 Said the court:  “Such provisions are not only compatible with statute
and case law; they are in accord with public policy by limiting disputes in a
society where millions of bank transactions occur every day.”61 The same
logic applies with every bit as much force to the millions of wire transfers that
move trillions of dollars.

CRITIQUE, PART II

The second Regatos holding is equally troubling.  The new “actual
notice” requirement embraced by the New York Court of Appeals could have
a significant and unfortunate effect even on banks that do not have agree-
ments limiting the one-year notice period.  Regatos focuses on the “received
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notification” language in Section 4A-204(a), but Section 4A-505 also keys
the start of the one-year repose period to the time at which “the customer
received notification reasonably identifying the order.”  Consequently, under
the reasoning in Regatos, any bank that enters into a “hold mail” agreement
with its depositor may also be granting the depositor an indefinite extension
of the one-year notice period in Section 4A-505.

The New York Court of Appeals and the district court summarily equat-
ed “received notification” with “actual notice” while eliminating any field of
operation for “constructive notice.”62 It is not clear precisely what the courts
meant by “actual notice,” either.  The district court indicated that it would
be sufficient to “send” a notice to a customer.63 Merely mailing or otherwise
sending a notice, however, may not constitute “actual notice.”64 Proof of
“actual notice” could entail a showing that the customer actually possessed
and read the statement.  The New York Court of Appeals did not elaborate
on what would be satisfactory “actual notice” other than to say that a tele-
phone call would have sufficed.65

Article 4A does not suggest, much less state, that a bank and its customer
do not have the power to agree that account statements will be held at the
bank for inspection, without extending any notice deadlines.  A customer
may actually want a “hold mail” arrangement.  Regatos would penalize banks
that do hold statements, while encouraging inattention and delay on the part
of customers.  The plaintiff in Regatos waited four or five months to look at
his account information.  Under the rationale of the New York Court of
Appeals, he could have waited even longer without consequence.  Neither the
language of Article 4A nor the “business realities” that the court invoked jus-
tify such a result. 

CONCLUSION

Regatos is not the last word on Article 4A’s notice provisions, and there is
no reason yet for banks to discard contractual terms setting deadlines for
complaints about funds transfers.  Courts in other states may well take a dif-
ferent view, as in Steffes.  The Board of Governors of the Federal Reserve
System could resolve the issue for all Fedwire transfers by issuing its own
interpretation of Section 4A-505.  Nevertheless, the opinion of the New York
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Court of Appeals could influence other courts, particularly given the weak-
nesses in the Steffes opinion and the dearth of other authorities on point.  The
tally now stands at seven state court judges and one federal court judge who
have come out against agreements altering Section 4A-505’s time period, to
three state judges who have found nothing wrong with the practice, with
three federal judges who were officially uncommitted but leaning toward the
“no” column.  Still, if courts will follow it, the language of the UCC itself
continues to provide a strong argument for permitting banks and their cus-
tomers to agree to their own reasonable deadlines, and for letting them enter
into hold-mail arrangements without extending time limits for objections to
funds transfers.
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